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weight compared with thevery great increase in the judicial efficiency 
which has been accomplished. Without any reference to commun- 
ity of interests, the decision in this case may be properly based 
upon the broad equitable ground that a more adequate remedy 
will in fact be supplied, without a serious prejudice to the material 
interests of any party. 27 

F. H. B. Jr. 

The Scope of the Fourth Section of the Statute of 
Frauds — The second clause of the fourth section of the original 
Statute of Frauds 1 has given rise to many and various opinions by 
the judges who have been called upon to interpret it, both in 
England and in this country, where it has been substantially followed 
in the statutes of the various jurisdictions. 2 

It sets forth that " no action shall be brought . . . where- 
by to charge the defendant upon any special promise to answer for 
the debt, default, or miscarriages of another person . . . un- 
less the agreement upon which such action shall be brought or 
some memorandum or note thereof shall be in writing and signed 
by the party to be charged therewith." 

It will be observed that the phraseology is indefinite in three 
particulars: (i) as to the person to whom the promise is made; (2) 
as to the estate out of which the promisor is to answer for the debt ; 
and (3) as to the person by whom the promise is made. 

In regard to the first and second of these particulars, all au- 
thorities are agreed in the interpretation. But the third has ever 
proven a stumbling block. The difficulty is not evidenced so much 
by the actual decisions of the cases turning on this point. On the 
contrary, the great majority of courts seem to have had an intui- 
tion as to what was the correct result. But the trouble has always 
come when the judges have attempted to assign the reasons for 
their decision. 

The opinion in the case of Cincinnati Traction Co., v. Cole, 3 
recently decided in the U. S. Circuit Court of Appeals for the Sixth 
District, is a welcome one in this field. For by its clear language 
and succinct expression, it should prove a great aid in clearing up 
the confusion which has been occasioned by the opinions rendered 
hitherto. It does not confine itself to any one of the three indefi- 
nite points afore-mentioned; but gives an illuminating discussion 
and a satisfying determination of what is the correct interpreta- 
tion of the statute. 

It is evident that the statute refers to a conditional promise 
only — to pay if the debtor does not. "A promise to be primarily 
liable, or to be liable at all events, whether any person is or shall 

" Hale v. Allinson, supra. 
■29 Car. II, c. 3. 

2 In Pennsylvania, Act of April 26, 1855 (P. L. 308). 

3 258 Fed. 169 (1919). 
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become liable or not, is not within the statute." 4 If it were, the 
statute would include all promises to pay; so conditional promises 
only are within its contemplation. It does not necessarily follow, 
however, that all conditional promises to pay the debt of another 
are within the statute, even though the words of the statute would 
create that impression. 

It says nothing whatever as to the person to whom the pro- 
mise is made; and, therefore, a promise of the character called for, 
made to any person, would seem to be within it. But from the 
earliest case 6 in which such a strict interpretation was contended 
for, all authorities have agreed that a promise is not within the sta- 
tute unless it is made to the principal creditor. So a promise to the 
debtor to pay his debt for good consideration,* or to a sheriff who 
has a writ of execution against the principal debtor, 7 is not within 
the statute. Lord Denman's limitation is the recognized law to- 
day: "The statute applies only to promises made to the person to 
whom another is answerable." 8 

The phraseology is indefinite as to the estate out of which the 
promisor is to answer for the debt. But in the preceeding clause 
of the statute, it is provided that no executor "shall be charged 
upon a special promise to answer damages out of his own estate." 
It is fair to assume, therefore, that the meaning of the clause under 
discussion is that only where the promise is made to answer out of 
the promisor's own estate, is it within the statute. Accordingly, 
a promise to answer out of the estate of the debtor, 9 or of the credi- 
tor, 10 which may be in the promisor's hands, need not be in writing. 
Even without the words of the preceding clause as a guide, it would 
be possible to arrive at this conclusion. For, a promise to pay out 
of the hands of the promisor is in reality a promise by an agent or 
a trustee of the debtor; and so practically amounts to a promise 
by the debtor himself to answer for his own debts. The statute 
provides that it shall be for the debt "of another person." There- 
fore, the promisor must be acting, not as a representative of the 
debtor but in his individual capacity, when he makes the promise; 
and hence the promise must be to answer out of the promisor's 
own estate. 

As to the person by whom the promise is made, the statute 
says nothing. To determine this, it is necessary to notice the ob- 
ject which was in view when the statute was enacted. Its ex- 

4 Gibbs v. Blanchard, 15 Mich. 292 (1867); National Bank v. State Bank, 
93 Iowa 650, 61 N. W. 1065 (1895); Lakeman v. Mountstephen, L. R. 7 Eng. & 
Ir. App. 17 (1874); Wald's Pollock on Contracts (3rd ed. by Williston), p. 170. 

6 Eastwood v. Kenyon, n Adolph. & E. 438 (1840). 

• Oliphant v. Patterson, 56 Pa. 368 (1867); Bryant v. Jones, 209 S. W. 
30 (Ky. 1919). 

7 Reader v. Kingham, 13 C. B. (N. S.) 344 (1862). 

8 Eastwood v. Kenyon, supra. 

'Throop: Validity of Verbal Agreements, Sec. 13; Pocket v. Almon, 
90 Vt. 10, 96 Atl. 421 (1916). 

10 Armstrong v. Bank, 195 S. W. 562 (Mo. 1917). 
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pressed purpose is "for prevention of many fraudulent practices 
which are so commonly endeavored to be upheld by perjury and 
subornation of perjury. " n The thought in the minds of those who 
framed the statute, then, was to safeguard the defendant from be- 
ing charged with another's obligation solely on the testimony of 
witnesses. If this protection is afforded by some other sufficient 
means, does the statute apply? If there is another element which 
renders the making of the promise more likely, if the making of the 
promise is not dependent solely on the testimony of witnesses, must 
the promise be in writing and signed by the promisor? Obviously, 
if the conditions named be present, the statute is not required and 
need not be applied. And such has been the current of opinion. 
The courts, however, have not been clearly conscious on what 
grounds the decisions can be justified. In one line of cases, the 
ground expressed is that "whenever the main purpose and object 
of the promisor is not to answer for another, but to subserve some 
pecuniary or business purpose of his own, involving either a bene- 
fit to himself, or a damage to the other contracting party, his pro- 
mise is not within the statute." 18 

Other cases hold that if a new consideration or benefit has 
moved to the promisor, it is sufficient to take it out of the statute. 
Chancellor Kent declared this as a general rule in an early case; 13 
but later decisions" have held that if such consideration consisted 
merely of harm to the creditor and was not beneficial to the promi- 
sor, the promise is still within the statute. Still another opinion" 
is that if the promisor is to be held liable at all, it should not be on 
the promise, but in quasi contract for the benefit received. 17 

Judge Cochran in Cincinnatti Traction Co., v. Cole, after a 
discussion of these involved and confusing views, avoids them, 
and adopts a position which requires no qualification, and which 
is strong enough in its simplicity to meet the test of every case. 
He declares his position to be that "it is the thought of the statute 
that only a promise by a person who has no personal concern in 
the creation or payment of the debt to which it relates is within 
it. " This does not read any exception into the statute any more 
than do the decisions which require that the promise shall be to 

** 20 Car. II c. % sec. I. 

"Emerson v. Slater, 63 U. S. 28 (1859); Nugent v. Wolfe, in Pa. 471, 
4 Atl. 15 (1886); Kirby v. Kirby, 248 Pa. 117, 93 Atl. 874 (1915); 62 U. of P. 
Law Rev. 314; 63 U. of P. Law Rev. 230, 339. 

" Leonard v. Vredenburgh, 8 Johns. 29 (N. Y. 1811). 

"Riegelman v. Focht, 141 Pa. 380, 21 Atl. 601 (1891); Ames v. Foster, 
106 Mass. 400 (1871); Ackley v. Parmenter, 98 N. Y. 425 (1885); 8 Columbia 
Law Rev. 236. 

" Richardson v. Albright, 224 N. Y. 497, 121 N. E. 362 (1918) holds that 
both beneficial interest to promisor and new consideration are necessary to 
take promise outside the statute. 

" 23 Harv. Law Rev. 136. 

17 33 U. of P. Law Rev. 21 for a general discussion of these various grounds 
for decision. 
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the creditor only, and that the promise must be to answer out of 
the creditor's own estate. Like them it is but a limitation on the 
scope of a statute which is unlimited in its phraseology, but which 
is very definite in its underlying purpose. 

So, to bring a- promise within the statute, it is not sufficient 
that it is a promise to pay the debt of another. "Though it may 
be a conditional promise, if it is not to the creditor, or not by one 
who has no personal concern in the debt, or is not to pay it out of 
the promisor's own estate, it is just as much not within the statute 
as it would have been, had it been, not a conditional, but an abso- 
lute promise." 18 

A.L. 

The Pennsylvania "Stop, Look and Listen" Rule— To 
hold a man guilty of contributory negligence by reason of neglecting 
an act, the omission of which in no way contributed to his injury, 
would seem a decision apparently absurd on its face. And yet, 
by applying the "stop, look, and listen" rule as it has come to 
be understood by the courts of Pennsylvania, to the facts of a 
comparatively recent case 1 the Supreme Court of that state has 
arrived at just such a conclusion. 

From the undisputed facts of this case, it appears that one 
Benner was driving a one-horse buggy along the public highway 
which led across the tracks of the defendant's right-of-way. These 
tracks ran approximately north and south, and consisted of four 
main tracks and two sidings, one of which stopped at the edge of 
the public road. Benner, approaching from the east had, there- 
fore, only five tracks to cross. At the time of this accident, the 
crossing was not equipped with any safety gates, automatic bells, 
flagmen, or other safety devices. Freight cars obviously not in 
the process of being moved were occupying both sidings, and these 
cars, together with various buildings and trees, made it impossible 
for anyone approaching from the east to see either up or down the 
four main tracks until he had crossed over the second siding. Ben- 
ner passed by the first siding and drove on to the second siding, 
reining in his horse before reaching the first main track. At this 
point, the first from which he could get any view of the main 
tracks at all, he stopped, looked and listened, and neither seeing 
nor hearing anything, drove on. The buggy was struck on the 
fourth main track by an express train travelling at the rate of fifty- 
nine miles an hour, and Benner was thrown out and killed. The 
engineer of the train had passed the whistle-board, some twelve 
hundred feet from the crossing, without giving the required warn- 
ing, and failed to give any signal until the train was only one hun- 
dred and fifty feet from the deceased. The case was submitted 

18 This section of the Statute of Frauds is the subject of a series of articles 
by John Delatre Falconbridge, which is being presented in the current volume 
of the University of Pennsylvania Law Review. (See 68 U. of P. Law Rev. I 
and infra p. 137). 

1 Benner v. P. & R. R. R. Co., 262 Pa. 307 (1918). 



